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Introduction 


Subsequent to the filing of the main brief ot the dc- 
fendants-appelhuits, this Court decided Hart w. I he l om- 
munity School Board of Education, lork Scliool 

District No. 21, -F. 2d- (January 27, Wio), SUP 

Op. 1445. In addition, on December (5, 1974, five da\s 
prior to the filing of our main brief, the Court ol Ap¬ 
peals for the Sixth Circuit decided lli gains v.^Jioard of 
Education of the City of Grand Rapids, 


F. 2d 


(1974), Docket No. 73-219S, reported and reproduced in 
part, 43 U.S.L.W. 2264. Both of these decisions, which 
are substantially in agreement as to what constitutes con¬ 
stitutionally impermissible de jure segregation in the con¬ 
text of a historically unitary school system, are relevant 
to the instant appeal. This reply brief is submitted solely 
for the purpose of discussing these two decisions.* 


* Because this Court’s recent Hart decision speak'- definitively 
to the issue here presented, we do not specifically answer appel¬ 
lees’ arguments or specifically d.scuss the cases cited by them. 
However, we believe the Court should note that many of the Dis¬ 
trict Court decisions cited by appellees were subsequently reversed 

_although appellees do not bother to note this—ami other of their 

cases involved historically dual school systems. 
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ARGUMENT 

Under the most recent judicial pronouncements 
concerning what constitutes de jure segregation, in¬ 
cluding this Court’s recent Hart decision, there has 
been no showing that Franklin K. Lane High Schoo 
was unconstitutionally segregated. 


( 1 ) 


Tn Hart, the United States District Court for the east¬ 
ern District of New York (Weinstein, J.), had found 
Mark Twain Junior High School in Brooklyn to be un¬ 
constitutionally segregated by race as a result ol actions 
by the Community School Board. The District Court 01 - 
dered that the school become a model school under 
a magnet school plan, pursuant to a gradual trans¬ 
formation. and that if the plan failed, busing of children 
to Mark Twain would bec ome effective. Judge Wein¬ 
stein also “mooted" claims by the school IwuuxL ag-inst 
federal, state and city authorities charging them with 
having caused racial school segregation at Mark r l wain 
because of their housing policies. The Community School 
Board No. 21 appealed from the determination of the Dis¬ 
trict Court that the segregated nature of Mark 1 wain 
was the result of <le jure, as distinguished from de facto, 
segregation. (The plaintiffs and the Community School 
Board No. 21 also appealed from other parts of the Dis¬ 
trict. Court judgment on grounds not here relevant.) 


This Court upheld the finding of de jure segregation 
and held, further, that the magnet school plan and its 
timing was a constitutionally acceptable plan of desegrega¬ 
tion. " As this Court noted, the Hart case was the first 
school desegregation case in the City of New ^ ork to be 
decided in a federal court. Slip Op., at 145(5. The opinion 
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acknowledged that the New York City School system is 
not now and has never been operated as a dual school 
system. Id. at 1457. 

In Hart the Court discussed the proper standard to he 
applied in a desegregation case in determining whether 
unconstitutional segregation exists. Citing Sirmni v. Char¬ 
lotte Mecklenburg Board of Education, 402 U.S. 1, 23-24 
(1071), the Court stated that ‘“mere racial imbalance re¬ 
sulting from population shifts would not be enough to 
spell segregation in the constitutional sense.” Id. at 1400. 
It asserted that “mere inaction, without any affirmative 
action by tin* school authorities, allowing a racially im¬ 
balanced school to continue, would amount only to de facto 
rather than de jure segregation.” Id. at 1405. 

The Court stated that “in Northern cities without a 
statutory history of racial school segregation, there is 
still a valid distinction, in a constitutional sense, between 
de facto segregation, a condition created by factors apart 
from conscious activity of government, and dr jure segre¬ 
gation. caused or maintained by state action.” Id. at 1408. 
This Court’s standard for determination of liability in 
desegregation cases was stated at page 140!) of the Slip 
Opinion: 

“Unless the Supreme Court speaks to the contrary, 
we believe that a finding of de jure segregation may 
be based on actions taken, coupled with omissions 
made, by governmental authorities which have the 
natural and foreseeable consequence of causing ed¬ 
ucational segregation. Tin* redeployment of feeder 
schools is an illustration. We do not think that the 
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This is, perhaps, a slightly different tost than wo urged 
as the standard in determining de jure segregation in 
our main brief (at pp. 25-26). However, as this Court 
stated in the Hart decision, the difference is largely se¬ 
mantic between a finding of state action or inaction and 
“intention to segregate” on the part of a school board 
and like actions, or omissions which have “the natural 
and foreseeable consequence of causing educational segre¬ 
gation.” Id. at 1471. The design or intent prerequisite to 
a de jure finding, indicated by the eases cited in our main 
brief,* may l>e evidenced by the performance of acts, 
“the foreseeable consequence of which is segregation.” 
Id. at 1471. 

In the present case the District Court did not use this 
legal standard in determining that Franklin K. Lane High 
School was an unconstitutionally segregated school. Judge 
I tooling issued three different opinions in which he dis¬ 
cussed the basis of his finding of liability. In none of 
these did he find that appellants had changed the zone 
of Franklin Iv. Lane High School in any manner which 
increased the ethnic imbalance in that school. Instead, 
Judge Ilooling found liability based on the Board’s ad¬ 
herence over a long period of time to the Lane bound¬ 
aries, which lie said constituted “unmistakeably aduertent 
action” by the Board of Education (1)28-929). 

Tt is clear that, mere adherence to the zoning of the 
Lane School district, which was never shown to have been 
created or maintained in order to implement school segre¬ 
gation does not institute “actions taken, coupled with 
omissions made, by governmental authorities which have 


* Keyes v. School District No. 1, 413 L r .S. 189, (1973); John¬ 
son v. San Francisco Unified School D'strict, 500 F. 2d 349 (9th 
Cir. 1974); Soria v. Oxnard School District Foard of Trustees, 
488 F. 2d 579 (9tb Cir. 1973), ccrt. den, 416 U.S. 951 (1974). 



the natural and foreseeable consequenee of causing edu¬ 
cational segregation”. Hart, Slip Op. at 1400. In Hart, 
as in the present case, the District Court found that a 
particular school was racially imbalanced. However, the 
facts pertaining to the creation and maintenance of this 
situation in tin* case of Mark Twain Junior High School 
differ from the present case. The salient findings of the 
District Court in Hart were summarized by this Court 
as follows (Hart, Slip Op. at 1401-1462): 

“First, Public School 212 and Public School 210 
are both elementary schools with predominantly 
white student bodies. At one time students at both 
elementary schools upon graduation were sent, un¬ 
der school board rules and regulations, to Mark 
Twain. 

Though until September 1905 about 50% of the 
graduating class of P.S. 210 were fed into Mark 
Twain, by September, 1900, pursuant to a change 
in school zoning patterns, all began feeding into 
J.II.S. 22S instead. This change, of course, had the 
foreseeable effect of decreasing the white student 
enrollment at Mark Twain, (emphasis added). 

In September, 1900, the predominantly white stu¬ 
dent body of P.S. 212 which hail been feeding into 
Mark Twain, were now, by a school zoning change, 
fed into a recently completed junior liigli school, 
J.II.S. 2S1. (emphasis added). 

In September, 1905, a new school, P.S. 303 was 
opened in District #21 as an elementary facility, 
comprised of kindergarten through sixth grade. Be¬ 
ginning in September, 190S, it was transformed in¬ 
to an Intermediate School, under the direction of 
the Central Board of the Board of Education. Kin¬ 
dergarten through grade 5 were discontinued in 
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1968 and in 1971; grades 7 and 8 were added in 

1969 and 1970. Since Mark Twain is a grade 7 
through grade 9 school, 1\S. 303 came into direct 
competition with it. 

Tn adding grades 7 and 8 to P.S. 303, the local 
school hoard withdrew children in the almost en¬ 
tirely white occupied Warbasse Houses and Luna 
Park Houses from Mark Twain. The adverse ra¬ 
cial impact was called to the attention of the board 
by the District Superintendent, but the board pre¬ 
ferred to rely on estimates that planned housing 
soon to be built would contain enough white chil¬ 
dren to redress the racial imbalance at Mark Twain 
—an expectation which did not come to pass, (em¬ 
phasis added). 

At the present time, the Judge found, only P.S. 
188 and P.S. 288 feed into Mark Twain. P.S. 188 
in 1973 had a non-white enrollmer of 79%. P.S. 
288, during the same year, had a non-white popu¬ 
lation of almost 92%. Tn consequence, they were 
feeding a largely non-white group of children into 
Mark Twain.” 

The District Court found further that the foreseeable, 
inevitable effect of decreasing the white student enroll¬ 
ment at Mark Twain caused by these changes, was en¬ 
hanced by the failure of the Community board to act to 
remedy the situation. These subsidiary findings were sum¬ 
marized by tills Court in the Hart opinion, supra, at 1463- 
1465. 

In the present case, on the contrary, the District Court 
acknowledged that the ethnic imbalance at Franklin K. 
Lane High School in 1972 was purely the result of demo¬ 
graphic changes within the Lane High School zone (75a- 
76a, 1024-1025). The District Court did not find that the 
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Now York City Board of Ed- tion had originally cre¬ 
ated the Lane District as a f . gated school: nor did it 
find that the Board in any way enanged the district lines 
in order to create and maintain racial imbalance. As 
noted in our main brief (at pp. 211-24), the district lines 
of Lane are essentially the same as they wen* when Lane 
had an ethnic composition of over 80% “white" popula¬ 
tion. The areas composed predominantly of “white" pop¬ 
ulation were never removed from the Lane District (as 
some similar districts were removed in the Hart case.) 
While some changes were made in the eastern part of 
the Lane zone, these had the effect of eliminating areas 
that were primarily black or Puerto Bican. Ihus, it am- 
tliing, the actions of the Board of Education had the 
“foreseeable effect’' of decreasing the ethnic imbalance at 
Lane, not “causing” or “increasing” segregation. 

The example used by this court in the Hart decision, 
supra at 14(5!). to illustrate “foreseeable” causation was 
the redeployment of feeder schools. In the present case, 
the finding by the District Court of an obligation on the 
part of the Board of Education to change the long ex¬ 
isting Lane boundaries is incorrect, in that it uses a 
standard for determination of liability far broader than 
that envisioned by this Court in Hart, supra, or the Su¬ 
preme Court in Keges v. School District A o. 1, 41.5 U.S. 
180 (1073). Further, on the undisputed record evidence 
here, it seems clear that, under A cijcs and Hart, there 
was no tic jure segregation at Lane, and accordingly the 
complaint should have been dismissed. 


( 2 ) 

As we read the Sixth Circuit’s Higgins decision, it is 
to the same effect, essentially, as this Courts Ilatl de¬ 
cision on the issue of what sort of showing of “intent” 
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must bo made to establish a case of de jure segregation. 
In that case the plaintiffs alleged, among other things, 
that the “Grand Rapids Board throughout the years in 
question, confined black students to largely black schools, 
through the use, in the first instance, of a neighborhood 
school system in the elementary grades, through failure 
to avail themselves of the opportunities to increase racial 
balance by changing 1 oundary lines to favor that balance, 
by building and constructing schools or adding onto ex¬ 
isting schools in such a way as to confine or lock in black 
students.” Higgins, Hip Op. at 7. The District Court had 
concluded that the racial imbalance existing in a portion 
of the city’s schools was the direct result of residential 
segregation, which in turn had resulted from “factors 
other than any policies or practices of the Grand Rapids 
Board of Education or other defendants in this law r suit.” 
Slip Op. at 2. 

The Sixth Circuit affirmed tin* findings of the District 
Court, stating that segregation in the Grand Rapids 
schools w r as the result of housing patterns, i.e., do, facto 
segregation. The Court rejected the plaintiffs’ arguments 
that the school board had sufficient knowledge and fore¬ 
warning that continued operation of a neighborhood 
school system would result in imbalanced schools and that 
this alone was enough to place on them the affirmative 
duty to take action to eliminate such imbalance. 

The Court held that the City of Grand Rapids could 
not be found to be operating a dual system, bat >d on 
its failure to anticipate accurately the full effect of their 
racially neutral retention of a neighborhood school sys¬ 
tem, absent a finding of segregative intent. Id. at 19. 
Tint standard enunciated by the Court, was the Keyes 
standard, requiring a showing of “intentional state ac¬ 
tion” in order to find de jure segregation. However, the 


4 


10 


standard as actually applied would appear to be similar 
to the “foreseeable effect” test used in llart. 

Tt is significant that the Sixth Circuit found that fail¬ 
ure to change long existing school district zoning in the 
light of a gradual shift in the racial composition of hous¬ 
ing patterns did not constitute de jure segregation. Tn 
the present case, Judge 1 tooling found that the Hoard ol 
Education had an affirmative duty to change the zoning 
for Lane High School even though the evolution of ra¬ 
cial imbalance in the Lane District was similar to the 
situation in the II iff (fin.s case. \\ e believe that the Hoard 
of Education did not have a duty to change the long 
existing boundary lines of the Lane High School district. 
The Hoard did eliminate parts •'f the primarily minority 
populated eastern end of the Lane zone. In addition, the 
Hoard developed an “open admissions” program which al¬ 
lowed some minority children in the Lane zone to attend 
predominately “white” high schools in other areas of the 
city. These actions had the effect of reducing the minor¬ 
ity population of Lane. They did not create a further 
duty to change other parts of the Lane zone including 
the western border of the Lane district. 1 he racial im¬ 
balance pn ent in Lane High School, then, cannot be 
shown to have been created or perpetuated by state* ac¬ 
tion. At most, this racial imbalance constitutes de facto 
segregation. 







CONCLUSION 


The order of the District Court should be reversed 
and the complaint ordered dismissed, with costs. 

February 11, 1975. 
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W. Bernard Richland, 
Corporation Counsel, 

Attorney for Appellants. 

L. Kevin Sheridan, 

Susan S. Belkin, 

Doron Gopstein, 

Of Counsel. 









